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PER CURI AM *

Plaintiff-Appellant Wrld Wde Street Preachers Fell owship
(“SPF”) and one of its nenbers Plaintiff-Appellant Kenneth
Col eman (“Col eman”) (collectively, “Plaintiffs”) have chosen in
recent years to denonstrate al ongsi de various roads in Defendant-
Appel | ee Town of Col unbia (“Colunbia”). Follow ng several

encounters with Col unbia police officers, one SPF nenber was

" Pursuant to 5TH QG RoU T RUE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.



arrested and other denonstrators were threatened with arrest.
This lawsuit followed. On cross-notions for sunmary judgnent,
the district court held that Plaintiffs’ First Amendnent rights
had not been violated by Colunbia’s actions and that Plaintiffs
were not entitled to attorneys’ fees. Plaintiffs appeal ed the
adver se decision, and we now REVERSE the district court’s grant
of Colunbia s notion for summary judgnent, AFFIRM the district
court’s denial of Plaintiffs’ notion for summary judgnent, and
REMAND for further proceedings consistent with this opinion
| . FACTUAL AND PROCEDURAL BACKGROUND

SPF is an organi zation of street preachers. |In recent
years, SPF has denonstrated several tinmes in Colunbia, Louisiana.
As shown by the DVDs of their activities in Colunbia, SPF s
denonstrations consist of nenbers standing on the side of a road
hol di ng up signs with one or two nenbers speaking into
bul l horns.! Many of the signs speak of the consequences of sin
and the need for repentance. Sone, however, are critical of
abortion, honobsexuals, and wonen pastors. O significance to
this case, sone of SPF' s anti-abortion signs contain pictures of
aborted babies. These denonstrations appear to be attended by
anywhere fromfive to fifteen SPF nenbers.

Plaintiffs carried out one such denonstration on Decenber

27, 2003, at the southwest corner of the intersection of Hi ghway

! SPF recorded portions of their denpbnstrations in Col unbi a
and have entered the DVDs of those denonstrations into evidence.
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165 and Church Street in Colunbia. Plaintiffs called the police
when one of the denonstrators was alnost hit by a car. Oficer
Robert Mles (“Mles”), the Assistant Police Chief, spoke with
SPF nenber Allen Russell (“Russell”) about the situation. During
their conversation, MIles made the foll ow ng statenents:?

. We don’t mnd you all holding up the signs but do

you have to hold up those . . . pictures?
. If it’s offensive to one person, that nakes it
wWr ong.
. It's just like disturbing the peace.
. It’'s not the fact that you're out here. |It’s the

fact that your signs are offensive.

Ml es, however, indicated that he agreed wwth Plaintiffs’ anti-
abortion nessage. He also repeatedly asked that the SPF nenbers
remain behind the white fog Iine on the edge of the highway.?
Plaintiffs continued with their denonstration and were not
required to put away their signs.

Several SPF nenbers returned to the sane |ocation on
Decenber 30, 2003, although it is unclear whether Coleman was
wth them Colunbia Chief of Police Doug Crockett requested that

the SPF nenbers put away their signs until he could determ ne

2 Plaintiffs assert the statenents were made by Ml es, as
opposed to another officer at the scene; however, the DVD does
not reflect which officer nmade the statenents. Col unbia has not
contested that the statenents were made by M|l es on appeal

3 The evidence does not indicate whether Plaintiffs had
actually crossed over the white line or whether Ml es was sinply
asking themto be cauti ous.



whet her their actions violated the law. The SPF nenbers refused,
and they were permtted to proceed with their denonstration.

When t he sout hwest corner of the intersection of H ghway 165
and Church Street underwent excavation, Plaintiffs noved their
denonstrations to the southeast corner. A United Methodi st
Church (“United Methodist”) is |located on and owns the land in
this corner of the intersection. 1In this area, H ghway 165 is
bordered by a white fog line, followed by a paved shoul der, and
then an area of dirt and grass. The district court found, and it
has not been contested on appeal, that the area of dirt and grass
is United Methodist’s property, while the hi ghway and paved
shoul der are the property of Louisiana. Wat is contested on
appeal is the width of the paved shoulder--Plaintiffs contend it
is eight feet wide, but the district court stated it is only two
feet w de.

A sidewal k runs along Church Street in front of United
Met hodi st. Plaintiffs denonstrated on this sidewal k on May 15,
2004. One United Methodi st parishioner becane so enraged by
Plaintiffs’ speech that she started a m nor physical altercation
with an SPF nenber. The police becane involved, but there is no
evi dence that anyone was ever charged with any sort of crinme in
connection with the incident.

Thi ngs cane to a head on February 12, 2005, when Plaintiffs
wer e denonstrating al ong H ghway 165 in the southeast corner of
the intersection with Church Street. State Trooper John Wl es
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(“Wles”) passed by and contacted the Col unbi a police departnent.
He said that he wi tnessed several SPF nenbers either standing on
the white fog line or on the highway itself and asked that the
Col unbi a police nove the denonstrators back fromthe road. The
police departnent had al so previously received conplaints from
Uni ted Met hodi st about Plaintiffs standing on its property.

Several Colunbia police officers, including Ml es,
responded. The DVD of the events that followed is only a few
m nutes |long and begins after the police officers arrived at the
scene. There appear to have been fewer than ten denonstrators
t hat day, but one was holding a sign depicting an aborted baby.
Sone denonstrators were standing on United Methodist’s property,
although it is unclear if they had been standing there the entire
time or had noved there after three police cars parked on the
shoul der.

Mles told the denonstrators that they had five mnutes to
get off the property and | eave. When Russell began to argue with
him Mles stated, “This is the church property. They don’t want
you here. And this is state’s property. They don’t want you
here.” He also stated, “You are disrupting everybody.” Wen
Russel|l continued to argue that they had a right to be on public
property, Mles arrested him It appears Russell may have been
standi ng on the shoulder at that tinme, but the DVD evidence is
not conclusive. Wile arresting Russell, Mles turned to the
remai ni ng denonstrators and asked “All of y all want to go, too?”
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Mles further told the denonstrators that “[y]ou cannot picket,
boycott on State property or right-of-way” and to “[p]Jut that
sign away and y'all get off this parking lot or I will arrest
every one of you.” The denonstrators then |eft.

Mles's affidavit of probable cause for Russell’s arrest
states that M| es “approached the group and advi sed themt hat
they were causing a disturbance with their actions, and pictures
and that [sic] were on the state right of way, and that they
needed to | eave the area . . . The group didn’'t have any permt
to be on the right of way, and they were to [sic] close to the

flashing red beacon (red Iight) Russel | was charged
wWth resisting an officer (LA Rev. STAT. ANN. 8§ 14:108, the
“Resisting statute”), stopping or standing in specified areas
(LA. Rev. StaT. ANN. 8§ 32:143, the “Standing statute”), and
denonstrating without a permt (LA Rev. STAT. ANN. § 14: 326, the
“Permt statute”). No nention is nade of what happened to these
charges, but Russell spent two days in jail as a result.
Plaintiffs’ attorneys wote several letters to Col unbia
officials arguing that the police officers’ actions violated
Plaintiffs’ First Amendnent rights. They asked for an apol ogy,
damages, attorneys’ fees, and a guarantee that Col unbia would |et
Plaintiffs peacefully denonstrate in the future. Colunbia s
attorneys responded that Plaintiffs had peacefully denonstrated
before and were wel come to return and denonstrate in accordance
with reasonable tine, place, and manner restrictions. Colunbia
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noted that, on February 12, 2005, SPF nenbers were on private
property, in a construction zone, and within twenty feet of a
traffic light. Colunbia further asserted that a denonstration at
that sanme | ocation would require a permt pursuant to Loui siana

I aw.

Dissatisfied with this response, Plaintiffs filed suit in
federal court agai nst Colunbia on March 22, 2005, bringing clains
under 42 U.S.C. § 1983. Plaintiffs asserted that Colunbia’s
actions violated their First Arendnent rights to free exercise of
religion, free speech, and free assenbly. They sought nom nal
damages, declaratory relief that the application of the
Resi sting, Standing, and Permt statutes was unconstitutional,
injunctive relief that would enable themto conti nue
denonstrating, and attorneys’ fees under 42 U S.C. 8§ 1988. On
March 23, 2005, the district court entered a Tenporary
Restrai ning Order, prohibiting Colunbia frominterfering with
Plaintiffs’ First Amendnent rights and setting a prelimnary
i njunction hearing for April 1, 2005.

On May 5, 2005, the district court entered a prelimnary
injunction that the three statutes under which Russell was
arrested did not apply to SPF s activities. However, the
district court found that two other statutes (LA Rev. STAT. ANN.
88 14:97 & 48:21) could possibly apply to Plaintiffs’ conduct.
Section 14:97 prohibits obstructing a highway of comrerce, and
section 48: 21 defines the functions of the Louisiana Depart nment
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of Transportation and Devel opnent to include maintaining the
public highways. The district court found that these two
statutes prevented Plaintiffs fromestablishing an unfettered
right to denonstrate on the corner of their choosing. Therefore,
while the district court enjoined Colunbia fromenforcing the
three inapplicable statutes against Plaintiffs and from
unconstitutionally interfering with Plaintiffs’ First Anmendnment
rights, the district court determned that Plaintiffs had not net
their burden of denonstrating a |ikelihood of success on the
merits of their First Amendnent claim because their conduct
coul d be reqgul ated by sections 14:97 and 48: 21.

On May 21, 2005, Col eman and Russell, along with others,
preached and held signs on the sidewal k al ong H ghway 165 near
the intersection of Pearl Street. The police told themthat they
could not protest within twenty-five feet of the intersection,
nor could they stand in the bl ocked-off portion of the
intersection, despite the fact that other pedestrians used those
areas.* According to Colunbia, the police were sinply trying to
nmove the protesters back a “nere few feet” due to unusually heavy
traffic that day as a result of a local festival. Plaintiffs
assert they were ordered to nove forty feet away. Wen the SPF

menbers refused to nove, Coleman was arrested for violating the

4 The DVD shows that Pearl Street had been cl osed down on
one side to facilitate Colunbia's Ri verboat Festival, permtting
pedestrians to wal k down Pearl Street w thout interrupting
traffic.



Resisting Statute by “congregation with others on a public street
and refusal to nove on when ordered by the officer.” See LA

Rev. STAT. ANN. 8 14:108. Russell was arrested for assaulting a
police officer when he was forcefully renoved from standi ng near
the intersection. There is no nention made of what happened to

t hese charges; however, in their briefing before this court,
Plaintiffs assert that the May 21 event is not part of the
instant lawsuit. W include nention of it here because the
district court relied on the events of May 21 in its sumary

j udgnent order.

On January 25, 2006, the district court entered its order on
the parties’ cross-notions for summary judgnent. The district
court determned, after reviewing the DVD of the May 21, 2005
denonstration, that the officers’ actions were taken only to nove
the Plaintiffs back fromthe highway for safety reasons and were
not notivated by Plaintiffs’ speech. The district court held
that the officers were permtted to take these actions based on
sections 14:97 and 48: 21, the two statutes the district court
found applicable in its prelimnary injunction ruling.

Therefore, the district court concluded that Plaintiffs had not
established a First Amendnent violation. Consequently, the
district court dismssed Plaintiffs’ case and dissol ved the
prelimnary injunction. The district court also ruled that
Plaintiffs partial victory with respect to the prelimnary
injunction did not entitle themto attorneys’ fees pursuant to 42
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U S C 8§ 1988. Plaintiffs have appeal ed.
1. JURI SDI CTI ON
We have jurisdiction over this appeal pursuant to 28 U S. C
8 1291, because Plaintiffs are appealing the final judgnent of

the district court. See Morris v. Equifax Info. Servs., L.L.C

457 F. 3d 460, 464 (5th Cr. 2006) (acknow edgi ng appel |l ate
jurisdiction under 8 1291 to review grant of summary judgnent).
I11. STANDARD OF REVI EW

We review a district court’s order granting sumrary judgnent
de novo. 1d. Sunmmary judgnent is appropriate when, after
consi dering the pleadings, depositions, answers to
interrogatories, adm ssions on file, and affidavits, “there is no
genui ne issue as to any material fact and . . . the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.

56(c); Bulko v. Mrgan Stanley DW Inc., 450 F. 3d 622, 624 (5th

Cir. 2006). A genuine issue of material fact exists when the
evidence is such that a reasonable jury could return a verdict

for the non-novant. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). |In considering a sunmary judgnment notion, al
i nferences drawn fromthe underlying facts nust be viewed in the

Iight nost favorable to the non-novant. Matsushita Elec. |ndus.

Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).

V. DI SCUSSI ON

On appeal, Plaintiffs assert that the evidence shows that
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Col unbi a engaged i n content-based discrimnation agai nst them
when its police officers threatened Plaintiffs with arrest on
February 12, 2005. Plaintiffs argue that the district court
erred by not applying the correct standard to their First
Amendnent clainms and in failing to even reach the constitutional
i ssues. Colunbia counters that there is no evidence of content-
based discrimnation and that its officers’ actions were
appropri ate.

Before we begin our analysis, we first nake clear the
conduct at issue in this case. Because Plaintiffs state in their
briefing that the May 21, 2005, events are not part of this
| awsuit, we concern ourselves only with the events on February
12, 2005. On that day, the evidence, taken in the |ight nost
favorable to Plaintiffs, shows that Plaintiffs First Amendnent
rights were restricted when Colunbia’s police officers threatened
to arrest Plaintiffs if they did not |eave the denonstration.?®

“The threat of sanctions nmay deter [the exercise of First

> W do not consider Russell’s arrest to be a First
Amendnent injury to Plaintiffs, because SPF, as an organi zation,
| acks standing to seek relief for injuries to a single nenber.
See Self-Ins. Inst. of Am, Inc. v. Korioth, 53 F.3d 694, 695-96
(5th Gr. 1995) (“Though an associ ation may have standing to seek
‘a declaration, injunction, or sonme other form of prospective
relief’ on behalf of its nenbers, it does not enjoy standing to
seek damages for nonetary injuries peculiar to individual nenbers
where the fact and extent of injury will require individualized
proof.”); OHair v. Wite, 675 F.2d 680, 692 (5th Gr. 1982) (en
banc) (finding organization | acked standing to pursue one
menber’s due process and equal protection clains or nenber’s
request for an injunction specific to her).
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Amendnent rights] alnost as potently as the actual application of

sanctions.” NAACP v. Button, 371 U S. 415, 433 (1963); see also

Aebi sher _v. Ryan, 622 F.2d 651, 655 (2d Gr. 1980) (“Were the

use of coercive power is threatened, First Amendnent rights may
be violated by the chilling effect of governnental action that
falls short of a direct prohibition against speech.”). Further,
Col unbi a does not dispute that Plaintiffs were exercising their
free speech, religion, and assenbly rights by denonstrating that
day. Plaintiffs have, thus, created a fact issue that their
First Amendnent rights were restricted on February 12, 2005.
Therefore, we nmust now determ ne whether such a restriction was
in violation of the First Amendnent by considering the
constitutional standards under which we neasure Colunbia’s

conduct .
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A Fi rst Amendnent St andar ds

Plaintiffs have brought clains of free speech, free exercise
of religion, and free assenbly. Although not identical, the
constitutional standards for speech, religion, and assenbly are
simlar. Turning first to freedom of speech, we note that the
Suprene Court has set forth two separate tests to determ ne
whet her a governnental restriction on speech violates the First
Amendnent --strict scrutiny and internediate scrutiny. The key to
deciding which test to apply to the governnent’s conduct is
whet her the restriction was content-based, in which case the
strict scrutiny test applies, or content-neutral, in which case
we apply internmedi ate scrutiny.

Strict scrutiny, as applied to content-based restrictions of
speech, requires the governnent to show that the restriction at
issue is narromy tailored to pronote a conpelling governnenta

i nterest. United States v. Playboy Entnit Goup, Inc., 529 U S

803, 813 (2000). If a less restrictive alternative is avail able,
the governnental restriction cannot survive strict scrutiny. See
id. Internediate scrutiny, on the other hand, requires the
governnent to denonstrate that: (1) the restrictionis wthin the
constitutional power of the governnent; (2) the restriction
furthers an inportant or substantial governnental interest; (3)
the governnental interest is unrelated to the suppression of free
expression; and (4) the incidental restriction on First Amendnent
freedons is no greater than is essential to the furtherance of
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that interest. United States v. OBrien, 391 U S. 367, 377

(1968); Horton v. Cty of Houston, 179 F.3d 188, 194 (5th Cr

1999). Courts often shorten this inquiry into whether the
restrictionis narromy tailored to serve a significant
governnent interest and | eaves open alternative channel s of

communi cati on. See Horton, 179 F.3d at 194. In the context of

internediate scrutiny, “narrowmy tailored” does not require that

the least restrictive nmeans be used. Ward v. Rock Agai nst

Racism 491 U S. 781, 798 (1989). Rather, so long as the
restriction pronotes a substantial governnental interest that
woul d be achieved | ess effectively without the restriction, it is
sufficiently narrowy tailored. 1d. at 799.

The principal inquiry in determ ning whether a restriction
is content-based or content-neutral, and thus whether strict or
internmedi ate scrutiny should be applied, is whether the
governnent has adopted the restriction of speech because of the
governnent’s di sagreenent with the nessage conveyed. 1d. at 791.
“A reqgulation that serves purposes unrelated to the content of
expression is deened neutral, even if it has an incidental effect
on sone speakers or nessages but not others.” [d. (holding a
regulation is content-neutral as long as it is justified w thout
reference to the content of the regul ated speech). Consequently,
in order to determ ne which test should be applied to Colunbia' s

restriction of Plaintiffs’ speech--strict scrutiny or
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i nternmedi ate scrutiny--we nust deci de whether Colunbia’s
restriction was based on the content of Plaintiffs’ speech or
rat her was content-neutral.

The constitutional tests for whether governnental action
unconstitutionally infringes on the free exercise of religion and
freedom of assenbly are simlarly dependent on whether the
restriction was notivated by the nature of the conduct that is
restricted. Wth respect to the free exercise of religion, if
the object of alawis to infringe upon or restrict practices
because of their religious notivation, the lawis invalid unless
it is justified by a conpelling interest and is narrowmy tailored

to advance that interest. Church of the Lukum Babalu Aye, Inc.

v. Gty of Hialeah, 508 U S. 520, 533 (1993). 1In other words, a

restriction of religious practices because of their religious
nature nust survive strict scrutiny. See id. at 546. However, a
law that is neutral and of general applicability need not be
justified by a conpelling governnental interest, even if that |aw
has the incidental effect of burdening a particular religious
practice. 1d. at 531. Thus, the notivation for the restriction
on the exercise of religion nust be established before the
restriction can be legally anal yzed.®

Li kewi se, the Suprene Court has held that an infringenent on

6 Although the free exercise test is typically franed in
ternms of analyzing a “law,” its analysis can be applied to
Col unbia’s actions as a governnental authority.
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the right to associate for expressive purposes can be justified
by regul ati ons adopted to serve conpelling state interests,
unrel ated to the suppression of ideas, that cannot be achieved
t hrough neans significantly less restrictive of associational

freedons. Roberts v. U S. Jaycees, 468 U. S. 609, 623 (1984); see

also La. Debating & Literary Ass’'n v. City of New Ol eans, 42

F.3d 1483, 1498 (5th Cr. 1995) (applying strict scrutiny to
restriction on associational freedons). Therefore, the
restriction on freedom of assenbly nust also be unrelated to the
pur pose of the assenbly.

G ven the above tests for violations of the First Amendnent
rights of free speech, free exercise of religion, and free
assenbly, it is clear that the notivation for the restriction at
issue is key to determ ning which constitutional standard should
be applied. For purposes of this opinion, we wll use the terns
“content - based” and “content-neutral” to describe the possible
nmotivations of Colunbia s officers, although the tests for free
exercise of religion and free assenbly do not generally use those
terms. Once we determ ne whether the restriction was content-
based or content-neutral, we will know which constitutional
standards to apply to Colunbia s conduct. W now consi der the
reasons set out by Colunbia to explain its officers’ actions and
whet her Plaintiffs have created a genuine issue of material fact

that those were Colunbia s true reasons for restricting
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Plaintiffs’ rights.”

B. Wiether Colunbia s Actions Were Content-Based or Cont ent -
Neutra

Numer ous content-neutral reasons have been put forward by
Colunbia to justify its police officers’ actions on February 12,
2005. Russell was arrested for violating the Resisting,
Standing, and Permt statutes, so those statutes could provide a
reason to threaten Plaintiffs with arrest. During litigation,
Col unbi a argued that sections 14:97 and 48:21 of the Louisiana
Revi sed Statutes provided a justification for its actions.
Trespassi ng and general safety concerns have al so been all eged.
| f the evidence shows that these content-neutral reasons were
Col unbi a’ s actual reasons, then we may apply internedi ate
scrutiny. |If, however, Plaintiffs have created a genui ne issue
of material fact as to whether these asserted reasons were
Col unmbi @’ s actual reasons or whether Col unbia acted because of
the content of Plaintiffs’ denonstration, we nust reverse and
remand for a determnation of Colunbia s true notivations. Only

then will it be clear whether strict scrutiny or a | esser form of

" W note that municipal liability under 42 U S.C. § 1983
must be prem sed on the policy or customof the municipality or
the act of a policymaker. See Penbaur v. Gty of Cincinnati, 475
U S 469, 480-81 (1986); Mnell v. Dep’'t of Soc. Servs., 436 U S
658, 694 (1978). The parties have not raised or briefed this
i ssue; therefore, our focus in this case is on the actions of the
officers, which is what the parties have argued. But see Collins

v. Gty of Harker Heights, 503 U S. 115, 123 (1992) (stating that
a municipality is not subject to liability under § 1983 by way of
respondeat superior).
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scrutiny applies.

1. Resi sting, Standing, and Permt Statutes

We turn first to the three statutes--Resisting, Standing,
and Permt--that the district court determ ned were inapplicable
to Plaintiffs’ conduct. Colunbia has not contested on appeal the
district court’s conclusion that the statutes were inapplicable;
however, we enphasize the fact that, as shown bel ow, even taking
the officers’ allegations as true, Plaintiffs’ conduct could not
have vi ol ated the statutes.

Section 14:108, the Resisting statute, provides that it is
an offense to intentionally interfere with an officer making a
| awful arrest, seizing property, or serving process. Louisiana
courts have limted the reach of this statute to interference

with those actions al one. State v. Huguet, 369 So. 2d 1331, 1333

(La. 1979); State v. Joseph, 759 So. 2d 136, 140 (La. C. App.

2000); State v. Green, 706 So. 2d 536, 539 (La. C. App. 1997).

Because Plaintiffs were not interfering with an arrest, seizure
of property, or service of process, the Resisting statute could
not have been applied to their actions.?

The Standing statute, section 32:143, states that “[n]o
person shall stand, or park a vehicle” within fifteen feet of a

fire hydrant, within twenty feet of a crosswalk, or within twenty

8 Although the police officers did arrest Russell, the DVD
does not reflect, and Col unbia does not contend, that Plaintiffs
interfered with that arrest in any way.
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feet upon the approach to any stop light. Although Plaintiffs
were “standing” within these areas, “stand” is defined in section
32:1(71) as tenporarily halting a vehicle. Therefore, the
statute is inapplicable to human beings, such as SPF nenbers, who
are standing in these areas.

Finally, the Permt statute, section 14:326, requires groups
to obtain a permt before staging a parade, march, or
denonstration. However, the statute only applies to parishes
wi th popul ations of at |east 450,000. LA Rev. STAT. ANN.

8§ 14:326(C). Caldwell Parish, in which Colunbia is |ocated,
clearly did not neet this population threshold; therefore,
Plaintiffs were not required to obtain a permt before
denonstrating in Col unbi a.

As aresult, Plaintiffs’ conduct, as alleged by Colunbia’'s
police officers, would not have resulted in the violation of any
of these statutes. Consequently, there is a genuine issue of
material fact as to whether the officers were notivated to
restrict Plaintiffs’ First Amendnent rights on the basis of these
statutes. By this we are not saying that there is a fact issue
regarding the First Amendnent anytinme an individual’s rights are
restricted by application of a content-neutral statute and the
i ndividual is subsequently determ ned to be not guilty of
violating that statute. Nor are we holding that it is

appropriate to assune the officers were notivated by the content
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of Plaintiffs’ denonstration just because Plaintiffs were not in
violation of the statutes. Rather, we are sinply stating that
t he absence of any allegations by the officers that would have
supported a finding that Plaintiffs were violating the Resisting,
Standing, and Permt statutes creates a genuine issue of materi al
fact as to whether the officers were actually notivated to
restrict Plaintiffs’ denonstration on the basis of those
st at ut es.

2. Sections 14:97 and 48: 21

Col unbi a was able to successfully defend its actions on
February 12, 2005, to the district court on the basis of sections
14: 97 and 48:21 of the Louisiana Revised Statutes. Section 14:97
makes sinple obstruction of a highway puni shable by a fine,
i nprisonnment, or both. Sinple obstruction is defined as “the
intentional or crimnally negligent placing of anything or
performance of any act on any railway, railroad, navigable
wat erway, hi ghway, thoroughfare, or runway of an airport, which
wi |l render novenent thereon nore difficult.” Section 48:21
states that the functions of the Louisiana Departnent of
Transportation and Devel opnent are “to study, adm nister,
construct, inprove, maintain, repair, and regulate” the roads in
Loui si ana.

We make no determ nation whether Plaintiffs violated either

of these two statutes or whether the district court correctly
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interpreted them W do, however, hold that there is no evidence
that these statutes provided the basis for Colunbia s actions on
February 12, 2005. 1In its order on the cross-notions for sunmary
judgnent, the district court recognized that these statutes were
“not relied upon to renove” Plaintiffs. (01/25/06 Dist. C
Ruling at 8). Instead, these statutes were first advanced by
Col unbia after litigation commenced. The district court erred in
using these statutes to create a content-neutral justification
for Colunbia s actions on February 12, 2005, w thout any evidence
that Colunbia' s police officers actually relied on those statutes
on that day. Therefore, Colunbia s notivation for restricting
Plaintiffs’ First Amendnent rights remains a genuine issue of
materi al fact.

3. Tr espassi ng

Col unbi a al so asserts that Plaintiffs were trespassing on
February 12, 2005. Mles did state on the DVD that Plaintiffs
were not wel conme on either United Methodist’s property or the
state’s property, indicating that he believed Plaintiffs were
trespassing. To the extent Plaintiffs were standing on United
Met hodi st’ s property, Plaintiffs do not contest that they could
be renoved for trespassing. See LA Rev. STAT. ANN. § 14:63. The
sane does not hold true for the paved shoul der, however.
Col unbia points to no law that nakes it a trespass to stand on

state property next to a highway. In its opinion on Plaintiffs’
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prelimnary injunction notion, the district court determ ned that
t he paved portion of H ghway 165 was “‘the archetype of a
traditional public forum’” (05/05/05 Dist. C. Op. at 9)

(citing Frisby v. Schultz, 487 U S. 474, 480 (1988)).

Restrictions on denonstrations on the paved shoul der are thus
subject to analysis under the strict or internmediate scrutiny
st andards, dependi ng on whether the restriction was content-based

or content-neutral. See Frisby, 487 U S. at 481.° Therefore,

whet her Colunbia s restrictions on Plaintiffs’ denonstration were
content-based or content-neutral is still a fact question.
4. Ceneral Safety Concerns
The district court stated in its order below that, after
reviewing the DVD of the May 21, 2005, incident, “the Court
concludes that the officers were not prohibiting the [ SPF
menbers’] denonstration, but again, nerely trying to nove the
[ SPF nmenbers] away fromthe intersection for the safety of
drivers as well as the [SPF nenbers].” (01/25/06 Dist. C
Ruling at 9). This conclusion was erroneous for several reasons.
First, the notivations for the officers’ actions on May 21,

2005, say little, if anything, about the officers’ notivations on

® Although not necessary to our decision, we note that the
DVD of the February 12, 2005, incident shows police cars parked
on the paved shoul der of H ghway 165. As the cars were nore than
two feet wide, this evidence appears to conflict wth the
district court’s finding that the paved shoulder is only two feet
wi de. The DVD suggests that the width of the paved shoul der
m ght vary, but it is, at the very least, a fact issue.
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February 12, 2005. 1Indeed, it is not clear that the sane
officers were involved in each incident.

Second, the DVD is far from concl usive evidence that the
officers were only concerned about the safety of drivers and
Plaintiffs on May 21. The DVD shows that the officers clained to
be relying on state |l aw when they required Plaintiffs to stand
over twenty-five feet fromthe intersection of Hi ghway 165 and
Pearl Street. However, the district court had al ready rul ed that
the Standing statute, section 32:143, did not apply to
Plaintiffs’ conduct and had prelimnarily enjoined Col unbia from
enforcing the statute against Plaintiffs. Colunbia has offered
no other justification for the twenty-five foot rule. Further,
Col eman was arrested for violating section 14:108, the Resisting
statute, but, again, there is no evidence on the DVD that he
interfered with an officer making an arrest, seizing property, or

serving process. See Huguet, 369 So. 2d at 1333. The district

court had al so enjoined the use of that statute agai nst
Plaintiffs. Finally, it is a fact question whether the traffic
condi ti ons were hazardous enough to require Plaintiffs to refrain
fromstandi ng near the intersection. |Indeed, other pedestrians
were permtted to wal k through the areas in which Plaintiffs
w shed to stand. Therefore, the police officers’ notivations on
May 21, 2005, are far fromclear.

Colunbia tries to anal ogize its case to one consi dered by

the Eighth Crcuit in Frye v. Kansas Cty Mssouri Police
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Departnent, 375 F.3d 785 (8th Cr. 2004). 1In Frye, the

plaintiffs denonstrated agai nst abortion by standing on the side
of a road hol ding signs, sone of which contained pictures of
mutilated fetuses. 1d. at 788. Followi ng conplaints from
drivers, the police gave the plaintiffs the choice of either
relocating to a different portion of the road or taking down the
graphic signs. 1d. Several denonstrators were arrested under
the loitering ordi nance when they refused to obey. 1d. The
Eighth Grcuit found no First Amendnent violation. The court
stated that the officers’ actions were not notivated by the
content of the signs, but rather out of a concern for public
safety. 1d. at 790 (holding that the plaintiffs’ nmessage was not
suppressed, but only regulated as to tine, place, and nmanner).
The facts in the instant lawsuit are distinguishable from
those in Frye. First, it is unclear how the Eighth Grcuit
arrived at the conclusion that the officers’ actions were not
notivated by the content of the signs; therefore, the evidence
may be markedly different. Second, the officers in Frye did not
conpletely stop the denponstration, but permtted it to continue
inadfferent place or with different signs.!® Here, there is
no evidence that on February 12, 2005, Colunbia gave Plaintiffs

any option other than to stop the denonstration entirely. |If

10 W do not necessarily hold that the approach taken by
the officers in Frye would be acceptable in this case. Each case
must be decided on its own facts.
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this is the case, it is questionable whether the cessation of the
denonstration altogether was narrowy tail ored.
The Seventh Circuit encountered a simlar situation in

Ovadal v. City of Mdison, 416 F.3d 531 (7th Gr. 2005). In

Ovadal, the plaintiff, Ralph Ovadal, denonstrated agai nst
honmosexual ity by hol ding up signs on pedestrian overpasses. |d.
at 533-34. Responding to conplaints by drivers that the signs
were causing traffic problens, police officers eventually told
Ovadal that he was no longer allowed to display his signs on
pedestri an overpasses, citing the disorderly conduct statute.

Id. at 534. The Seventh G rcuit determ ned there was a genui ne
issue of material fact as to whether Ovadal’s First Amendnent
rights had been violated. 1d. at 537-38. The court found fact

i ssues as to whether the ban on Ovadal’s actions was content-
neutral, whether it was narrowmy tailored, whether the city would
have banned all denonstrations on pedestrian overpasses

regardl ess of content, whether a rule that banned denonstrators
if their signs caused traffic problens could even be applied in a
content-neutral manner, and whether the ban was really just ained

at Ovadal. 1d.

11 On remand, the district court in Ovadal held a bench
trial and found that the restriction was content-neutral and
satisfied strict scrutiny. Ovadal v. Gty of Mudison, No. 04-C
322-S, 2005 W. 3434402, at *1 (WD. Ws. Dec. 13, 2005). The
Seventh Circuit affirned the decision, Ovadal v. Cty of Mdison,
469 F.3d 625, 631 (7th Cr. 2006), and Ovadal has filed a
petition for certiorari with the Suprene Court.
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Ovadal is simlar to the instant case in that there is
sinply too nuch uncertainty about the notivations of the
governnental action to determ ne whether a First Amendnent
violation took place. Here, as discussed above, the reason for
the police officers’ actions on February 12, 2005, is a fact
question. Further, Mles, the officer who threatened Plaintiffs
wth arrest, had previously made comments indicating he did not
approve of Plaintiffs’ graphic signs. Wen conbined with the
| ack of undisputed evidence as to why Plaintiffs’ First Amendnent
rights were restricted, there is a fact issue regardi ng whet her
the officers were actually notivated by the content of
Plaintiffs’ denonstration, which prevents summary judgnent on the
i ssue of whether the restriction was content-based or content-
neutral. Wthout knowi ng the notivation for the restriction, we
cannot determ ne which test to apply--strict scrutiny or a | esser
| evel of scrutiny. Sunmmary judgnent on this issue was, thus,

i nappropriate, and we nust reverse the district court’s decision
to grant Colunbia’s notion for summary judgnent; however, we wl|
affirmthe district court’s decision to deny Plaintiffs’ notion

for summary judgnent, as there are fact issues in this case.
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C._ O her Relief

Finally, Plaintiffs requested, and were deni ed, declaratory
relief, injunctive relief, and attorneys’ fees. To the extent
Plaintiffs seek a declaration that their First Anmendnent rights
were violated by Colunbia s restriction of their denonstration on
February 12, 2005, we nust reverse for the above-stated reasons.
If Plaintiffs are seeking a declaration that they nay denonstrate
in Colunbia in the future and injunctive relief to that effect,
we al so reverse so that the district court may make this ruling
after determ ning whether Plaintiffs’ First Arendnent rights are
actually being infringed.

As for attorneys’ fees, 42 U S.C. § 1988 provides that
courts, in their discretion, may award attorneys’ fees to
prevailing parties in 8 1983 cases. Because the prevailing party
is yet unknown in this case, we also reverse the district court’s
ruling on attorneys’ fees.

V. CONCLUSI ON

For the foregoing reasons, we REVERSE the order of the
district court to the extent it granted Colunbia s notion for
summary judgnent, AFFIRM the order to the extent it denied
Plaintiffs’ notion for summary judgnent, and REMAND for further
proceedi ngs consistent with this opinion.

REVERSED i n part, AFFIRMED in part, and REMANDED
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